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Introduction

Schools present a unique setting where the individual rights of persons often come into
conflict. One of the primary examples of this tension exists between the obligation of school
administrators to ensure a safe school environment while at the same time delivering an
appropriate education to the violent and dangerous student with a disability who receives special
education services and frequently engages in behavior that results in injury to people or property
destruction. In these circumstances, school principals will sometimes ask “what about the rights
of the others kids in the classroom to remain safe and receive an education?”

Other circumstances inviting conflicts between individual rights is presented in the context of
providing accommodations to students with disabilities due to severe allergies, and in the context
of permitting service animals into classrooms and school grounds. Imagine a circumstance in
which a child who requires a service dog at school to access his education attends class with
another student who has a severe allergic reaction to pet dander.  How does an educator address
that scenario in a way that affords both students access to their education while ensuring that
required accommodations are provided?

Additionally, there are often times when then relationship between parents and the school district
become strained when the rights of a parent related to her child’s education encroaches on a
teacher’s ability to educate the kids in the classroom. Other instances of disruption to the
educational process may come as a result of a student’s expression or speech, though
communicated off campus and on social media.

This paper does not attempt to comprehensively navigate all the possible intersections and conflicts
of individual rights at schools.  The legal underpinning and framework for this paper focuses
primarily on how schools address the rights of children with disabilities.  Simply put, students with
disabilities, and their parents, have more rights under state and federal law than the other typically
developing non-disabled children at school. However, some cases will be examined that fall
outside of the disabilities context; these cases mostly have to do with student expression and the
school’s use of discipline in response to expression that has occurred off-campus.

Emphasis will be placed on the scenarios described above, with some consideration for the ethical
dilemmas inherent in advising schools and educators on how to navigate those challenging
circumstances.

School Safety vs. “Appropriate” Education

 Managing Behavior at School

The Texas Education Code, at Chapter 37, requires school districts in Texas to adopt a student
code of conduct to establish standards for student conduct. Additionally, Chapter 37 effectively
mandates a balancing of rights in the context of certain considerations that are required when
school officials make discipline determinations.
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Selected provisions from the Tex. Educ. Code at Ch. 37:

“(a)  The board of trustees of an independent school district shall, with the advice
of its district-level committee established under Subchapter F, Chapter 11, adopt a
student code of conduct for the district.  The student code of conduct must be posted
and prominently displayed at each school campus or made available for review at
the office of the campus principal.  In addition to establishing standards for student
conduct, the student code of conduct must:
…
(4)  specify that consideration will be given, as a factor in each decision concerning
suspension, removal to a disciplinary alternative education program, expulsion, or
placement in a juvenile justice alternative education program, regardless of whether
the decision concerns a mandatory or discretionary action, to:
(A)  self-defense;
(B)  intent or lack of intent at the time the student engaged in the conduct;
(C)  a student's disciplinary history; or
(D) a disability that substantially impairs the student's capacity to appreciate the
wrongfulness of the student's conduct;”

See Tex. Educ. Code §37.001(a)

 Removal of Student by Teacher

Chapter 37 of the Texas Education Code also attempts to addresses the conflict that is
sometimes presented between the right of an unruly or disruptive student to receive an
education versus the classroom teacher’s duty to educate an entire classroom with limited
disruption to the educational process.

“REMOVAL BY TEACHER.  (a)  A teacher may send a student to the campus
behavior coordinator's office to maintain effective discipline in the classroom.  The
campus behavior coordinator shall respond by employing appropriate discipline
management techniques consistent with the student code of conduct adopted under
Section 37.001 that can reasonably be expected to improve the student's behavior
before returning the student to the classroom.  If the student's behavior does not
improve, the campus behavior coordinator shall employ alternative discipline
management techniques, including any progressive interventions designated as the
responsibility of the campus behavior coordinator in the student code of conduct.

(b)  A teacher may remove from class a student:
(1)  who has been documented by the teacher to repeatedly interfere with the
teacher's ability to communicate effectively with the students in the class or with
the ability of the student's classmates to learn; or
(2)  whose behavior the teacher determines is so unruly, disruptive, or abusive that
it seriously interferes with the teacher's ability to communicate effectively with the
students in the class or with the ability of the student's classmates to learn.
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(c)  If a teacher removes a student from class under Subsection (b), the principal
may place the student into another appropriate classroom, into in-school
suspension, or into a disciplinary alternative education program as provided by
Section 37.008. The principal may not return the student to that teacher's class
without the teacher's consent unless the committee established under Section
37.003 determines that such placement is the best or only alternative available.
The terms of the removal may prohibit the student from attending or participating
in school-sponsored or school-related activity.

(d)  A teacher shall remove from class and send to the principal for placement in a
disciplinary alternative education program or for expulsion, as appropriate, a
student who engages in conduct described under Section 37.006 or 37.007. The
student may not be returned to that teacher's class without the teacher's consent
unless the committee established under Section 37.003 determines that such
placement is the best or only alternative available. If the teacher removed the
student from class because the student has engaged in the elements of any offense
listed in Section 37.006(a)(2)(B) or Section 37.007(a)(2)(A) or (b)(2)(C) against
the teacher, the student may not be returned to the teacher's class without the
teacher's consent.  The teacher may not be coerced to consent.”

See Tex. Educ. Code §37.002. [emphasis added]

The “committee” referred to in the emphasized text above has authority under state law to
determine the student’s placement when a teacher refuses consent for the student’s return
to that teacher’s classroom.  However, the committee’s determination regarding placement
of a student with a disability who receives special education is subject to the requirements
under state law and the Individuals with Disabilities Education Act (“IDEA”) as it pertains
to special education services.  Effectively, this means that a teacher’s refusal to consent to
the student’s return, which is permissible under state law, may be overridden by federal
law, under the IDEA, when the student in question receives special education services and
the student’s Individualized Education Program (“IEP”) requires services to be provided
in that teacher’s classroom.

 FAPE and Behavior under the IDEA

The IDEA requires public schools to ensure that students with disabilities receive a free
appropriate public education (“FAPE”). See 20 U.S.C. §1400, et. seq.; and implementing
regulations at 34 C.F.R. §300, et. seq. The IDEA also authorizes school officials to remove
students with disabilities who have violated the school’s student code of conduct from their
educational setting to a disciplinary setting (with similar treatment as nondisabled peers), but that
authority is explicitly limited under the law.

Selected provisions from the IDEA:

“(d) Purposes.--The purposes of this title are—
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(1)(A) to ensure that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and related services
designed to meet their unique needs and prepare them for further education,
employment, and independent living;
…”

See 20 U.S.C. §1400(d); 34 C.F.R. §300.1

“(k) Placement in Alternative Educational Setting.
(1)  Authority of school personnel.
(A)  Case-by-case determination.
School personnel may consider any unique circumstances on a case-by-case basis
when determining whether to order a change in placement for a child with a
disability who violates a code of student conduct.
(B) Authority.
School personnel under this subsection may remove a child with a disability who
violates a code of student conduct from their current placement to an appropriate
interim alternative educational setting, another setting, or suspension, for not more
than 10 school days (to the extent such alternatives are applied to children without
disabilities).
…”

See 20 U.S.C. §1415(k); 34 C.F.R. §300.530

Additionally, the IDEA recognizes that there may be circumstances when the conduct (behavior)
of students with disabilities will impact on the ability of other students to receive a public
education, and the IDEA explicitly requires public schools to consider appropriate supports to
address that behavior.

Selected text from the IDEA’s implementing regulations:

“(2) Consideration of special factors. The IEP Team must—
(i) In the case of a child whose behavior impedes the child's learning or that of
others, consider the use of positive behavioral interventions and supports, and other
strategies, to address that behavior;”
See 34 C.F.R. §300.324(a)(2)(i).

 Special Circumstances under the IDEA

The IDEA explicitly identifies three specific instances of conduct that school personnel
can unilaterally place a student with a disability in an alternative educational setting,
without regard to whether the behavior is determined to be a manifestation of the child's
disability:
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“School personnel may remove a student to an IAES for not more than 45 school
days without regard to whether the behavior is determined to be a manifestation of
the child's disability in cases where a child:
(i) carries or possesses a weapon to or at school, on school premises, or to or at a
school function under the jurisdiction of an SEA or LEA;
(ii) knowingly possesses or uses illegal drugs, or sells or solicits the sale of a
controlled substance, while at school, on school premises, or at a school function
under the jurisdiction of an SEA or LEA; or
(iii) has inflicted serious bodily injury upon another person while at school, on
school premises, or at a school function under the jurisdiction of an SEA or LEA.”

See 34 C.F.R. §300.530(g)

 Consider the following decisions and legal interpretations

C.C. v. Hurst-Euless-Bedford ISD, 67 IDELR 111 (5th Cir. 2016)
The school district placed the student in DAEP for 60 days for invading another student’s privacy
by taking a picture of him in the bathroom stall.  The court upheld a dismissal of a Section 504
claim based on an alleged hostile environment.  The pleadings did not establish that the school’s
actions were based on the student’s disability. In support of the decision, the court emphasized:

“The Plaintiffs did not allege facts suggesting that the Defendants (the school
district) acted against CC for any reason other than his multiple behavioral
infractions.”

Wayne-Westland Community Schools v. V.S., 64 IDELR 176 (E.D. Mich. 2014)
Wayne-Westland got a TRO (Temporary Restraining Order) on October 9, 2014, followed by a
Temporary Injunction on October 16.  The Injunction will keep the student away from any school
facility until the IEP Team can meet and discuss a change of placement.  The evidence showed
that the student was a big kid—6 feet tall, 250 pounds.  In one month in the spring of 2014 he 1)
physically attacked a student and several staff members, spitting at and kicking them; 2)
“menaced” two staff members with a pen held in a stabbing position and refusing to put it down
when told to do so; 3) punched a student; 4) punched the principal; 5) threatened to rape a female
staff member; 6) punched another staff member in the face.  Later in the semester, the student
attacked a security liaison.  He was told to leave the building.  When he attempted to return, four
staff members held the door closed to keep him out.  Since the student would not leave the school
grounds, the entire school was placed on lockdown.  When school resumed in the fall of 2014, the
student 1) threatened to bring guns to school to kill staff members; 2) made racist comments toward
African American staff members; and 3) punched the director of special education in the face.
That was enough to convince the court that maintaining the student in the current placement posed
an imminent threat.  The school had plans to continue the boy’s education through Virtual
Academy, with a staff member available to help him and answer questions by phone or email.  The
court found that plan to be sufficient.
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Troy School District v. K.M., 64 IDELR 303 (E.D. Mich. 2015)
The court refused to grant the school’s request for a TRO to keep the student out of school.  The
school argued that the student was dangerous and violent.  It was agreed that the most recent
episode was a manifestation of the student’s disability.  Furthermore, that episode (which is not
with him.  The IEP required the presence of a “safe person.”  Furthermore, no serious injuries
occurred.  In support of the decision, the Court stated:

“In the case before us, the facts do not indicate that Defendant K.M. is substantially
likely to injure himself or others if the IEP is followed.  The incident that resulted
in Defendant K.M.’s most recent suspension occurred in the absence of a safe
person required by the IEP and no serious injuries were recorded.”

Vincent v. Kenosha Unified Sch. Dist., 59 IDELR 242 (E.D. Wis. 2012)
The Court rejected the District’s contention that the student’s physical aggression toward her
teacher justified the District discontinuing the student’s one to one instruction.  If the student’s
behaviors are so severe that the District fears for its employees’ safety, the District should convene
an IEP meeting to discuss alternative, possibly more restrictive, placements.

Damian J. v. School Dist. of Philadelphia, 49 IDELR 161 (E.D. Pa. 2008).
Although the District did not violate the Individuals with Disabilities Education Act(“IDEA”)by
restraining a 12-year-old boy during behavioral outbursts, it denied the student a free appropriate
public education (“FAPE”) when it failed to implement his IEP. The U.S. District Court, Eastern
District of Pennsylvania concluded that the District’s failure to assign a qualified teacher to the
student’s emotional support class amounted to a denial of FAPE. The court pointed out that the
teacher did not have a degree in education, was not certified or licensed to teach in any state, and
had no prior experience teaching a special education class. The teacher also continued
implementing an old IEP after the district developed a new IEP to address the student’s ongoing
behavioral problems. The Court concluded that the district’s failure to implement substantial
portions of the student’s IEP amounted to a denial of FAPE, and the court ordered the district to
provide compensatory education.

In support of the decision, the Court stated:

“Training on implementing the IEPs was scant.  [The teacher] testified she had
heard of the [IDEA], but didn’t know what it meant…Jones testified when she was
given a copy of [Student’s] initial IEP before he started at Longstreth, she received
no instruction on its implementation…She testified no one reviewed [Student’s]
IEP with her and no one told her what the requirements were for [Student] in terms
of how to keep progress on his IEP.

With little training and no teaching qualifications, [the teacher’s] management of
[Student’s] classroom and the implementation of his IEP suffered.”

Parents and Schools – Rights under the IDEA

 Some of the rights of parents of students receiving special education services
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Parents have a right to receive Prior Written Notice.  The school must provide written notice to the
parents a reasonable time before the school proposes to initiate or change, or refuses to initiate or
change, the child’s identification, evaluation, or educational placement or the provisions of FAPE.
34 C.F.R. § 300.503(a).

Parents have a right to be part of the ARD committee, and to participate in the meetings as “equal
participants.”  The school must ensure that the IEP team for each child includes the parents of the
child.  34 C.F.R. § 300.321(a)(1).  Also, note that in 19 T.A.C. § 89.1045, if parent requests an
ARD meeting, you either hold the meeting or seek assistance through TEA’s mediation process.
This right to participate is the subject of considerable litigation, focusing on what “meaningful
participation” means.

Parents have the right to consent.  A school must obtain informed parental consent before it a)
conducts an initial evaluation, b) places a child in special education, or c) conducts a reevaluation.
34 C.F.R. § 300.300.

Parents also have the right to revoke consent.  The parent has a right to unilaterally remove the
child from special education, and the school cannot override this decision.  If, at any time after a
child begins receiving special education services, a parent revokes consent in writing for the
continued provision of those services, but must provide prior written notice that services will cease.
34 C.F.R. § 300.300(b)(4).

Parents have the right to place their child in private school.  The U.S. Supreme Court has stated
that parents may unilaterally remove their children from public school and place them in private
school. They can also seek reimbursement from the public school for the private school expenses.
But parents need to understand that a private placement is done  at their own financial risk.
Burlington Sch. Comm. V. Dep’t of Educ. of Mass., 471 U.S. 359, 373-74, 105 S. Ct. 1996, 85 L.
Ed. 2d 385 (1985).  34 C.F.R. § 300.148.

Parents have the right to inspect and review records.  A parent must be afforded an opportunity to
inspect and review all education records with respect to a) the identification, evaluation and
placement of the child, and b) the provision of FAPE to the child.  34 C.F.R. § 300.501(a). Under
the Texas Education Code parents have the right of access to “all written records” the school has
concerning the parent’s child (T.E.C. 26.004) and the right to “full information regarding the
school activities of a parent’s child” with the exception of information pertaining to child abuse
investigations (T.E.C. 26.008).

Parents have the right to request an IEE.  A parent has the right to an independent educational
evaluation at public expense if the parent disagrees with the school’s evaluation.  34 C.F.R. §
300.502(b)(1).  Once requested by the parent, the school must either provide the IEE or file for
DPH to establish that its evaluation is appropriate.  34 C.F.R. § 300.502(b)(2).

Parents have the right to a due process hearing (DPH).  A parent or public agency may file a due
process complaint concerning the identification, evaluation, or placement of the child and the
provision of FAPE to the child.  34 C.F.R. § 300.507(a).
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Parents have the right to receive a copy of the Notice of Procedural Safeguards.  34 C.F.R. §
300.504.

 Schools have rights too

The School has a right to conduct its own full and individual evaluation (“FIE”).
Consistent with the consent requirements in 34 C.F.R. § 300.300, either a parent of a child or a
public agency may initiate a request for an initial evaluation to determine if the child is a child
with a disability.  34 C.F.R. § 300.301.

The School has a right to a due process hearing. A parent or public agency may file a due process
complaint concerning the identification, evaluation, or placement of the child and the provision of
FAPE to the child.  34 C.F.R. § 300.507(a). Additionally, if the parent of a child enrolled in your
school does not provide consent for initial evaluation, or the parent fails to respond to a request to
provide consent, the school may, but is not required to, pursue the initial evaluation of the child
by utilizing the procedural safeguards (including mediation and due process procedures).  34
C.F.R. §300.300(3)(i).  In this circumstance, the school can also decline to pursue the evaluation.
34 C.F.R. §300.300(3)(ii).

The School has the right to request an expedited hearing to move a dangerous student with a
disability to an interim alternative setting for up to 45 school days. Though used rarely because
of the high burden placed on it, a School can pursue an expedited hearing to remove a student even
when the student’s ARD committee has determined that the dangerous behavior was caused by the
disability and in the face of parental disagreement on the change of placement.  However, the
School has the burden of proving that maintaining the student’s current placement is substantially
likely to result in injury to the student or others.

The School has a right to schedule an ARD at a mutually agreeable time and place.  34. C.F.R.
300.322.  While this is more of an obligation on the school, the mutuality requirement stated in the
regulation implies that the school is not beholden to only the time and place identified by the
parents (or their attorney or advocate).

The School has a right to have its attorney present at a meeting in which a parent’s attorney or
advocate will attend.

 Some cases to consider

Tripp v. Imbusch, 62 IDELR 262 (D.C. Mass. 2014)
The school did not infringe upon the parent’s First Amendment rights by writing her a “cease and
desist” letter that demanded that she make an appointment with the teacher before speaking to her.
The letter accused the parent of acting inappropriately and threatened her with criminal prosecution
for trespass if she violated the terms of the letter.  This was all in response to an incident on the
sidewalk outside of school during child pickup time at the end of the day.  The court noted that the
sidewalk was a non-public forum and that the school merely imposed “time, place and manner”
restrictions which were reasonable.
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Wenk v. O’Reilly, 65 IDELR 121 (6th Cir. 2015)
The court held that the making of a child abuse report is an “adverse action.”  This is true whether
the report is true or false.  Thus if it is done in retaliation for the exercise of protected rights, it is
an act of illegal retaliation.  The critical question then becomes motivation.  Key Quote:

Under this rule, then, a report of child abuse—even if it is not materially false and there is evidence
in the record that could support a “reasonable basis” to suspect child abuse—is actionable if the
reporter made the report “at least in part” for retaliatory motives.

The court noted that the complaint alleged that the report of child abuse was embellished and in
some parts entirely fabricated.  The court held that the complaint should not be dismissed.
Moreover, since the law on this is “clearly established” the director of pupil services who reported
the alleged abuse is not entitled to qualified immunity.

Competing Accommodations and Service Animals

Section 504 of the Rehabilitation Act (“Section 504”) is a short law with the stated purpose of
prohibiting discrimination on the basis of disability in any program or activity receiving Federal
financial assistance.  See 29 U.S.C. §701, et seq; and implementing regulations at 34 C.F.R. §104,
et. seq.  Section 504 requires public schools to provide a free appropriate public education to each
qualified handicapped person who is in the school’s jurisdiction regardless of the nature or severity
of the person’s handicap.  See 34 C.F.R. §104.33(a).

As it applies to public schools, Section 504 must also be read in conjunction with the Americans
with Disabilities Act Amendments Act of 2008 (“ADAAA”) when considering the definition of
“disability.”

DISABILITY—The term “disability” means, with respect to an individual—
(A) a physical or mental impairment that substantially limits one or more

major life activities of such individual;
(B) a record of such an impairment; or
(C) being regarded as having such an impairment (as described in

paragraph (3)).

See 42 U.S.C. § 12102(4)(a)(1).

“Major life activities include, but are not limited to, caring for oneself, performing
manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking, communicating and
working.”

See 42 U.S.C. § 12102(4)(a)(2)(A).

Impairments that might substantially limit a major life activity and require accommodations in
school could include any of the following (this is not an exhaustive list):
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Asthma
Severe allergies
Eating disorders
Physical impairments
Diabetes
Seizure disorder
Deafness
Blindness
Intellectual disability
Autism
Cancer
Cerebral Palsy
HIV
Multiple sclerosis
Muscular dystrophy
Major depressive disorder
Bipolar disorder
PTSD
Obsessive compulsive disorder
Schizophrenia

Additionally, Title II of the Americans with Disabilities Act was amended in 2011 to include final
regulations on the use of service animals in public facilities, including public schools.  The general
requirement is that schools must modify policies, practices, or procedures to permit the use of a
service animal by an individual with a disability.  See 28 C.F.R. §35.136(a).

There are exceptions, though limited.  Specifically, a public entity may ask an individual with a
disability to remove a service animal from the premises if—

“(1) The animal is out of control and the animal’s handler does not take effective
action to control it; or
(2) The animal is not housebroken.”

See 28 C.F.R. §35.136(d).

Here’s the definition of a service animal:

“Service animal means any dog that is individually trained to do work or perform
tasks for the benefit of an individual with a disability, including a physical, sensory,
psychiatric, intellectual, or other mental disability. Other species of animals,
whether wild or domestic, trained or untrained, are not service animals for the
purposes of this definition. The work or tasks performed by a service animal must
be directly related to the individual's disability. Examples of work or tasks include,
but are not limited to, assisting individuals who are blind or have low vision with
navigation and other tasks, alerting individuals who are deaf or hard of hearing to
the presence of people or sounds, providing non-violent protection or rescue work,
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pulling a wheelchair, assisting an individual during a seizure, alerting individuals
to the presence of allergens, retrieving items such as medicine or the telephone,
providing physical support and assistance with balance and stability to individuals
with mobility disabilities, and helping persons with psychiatric and neurological
disabilities by preventing or interrupting impulsive or destructive behaviors. The
crime deterrent effects of an animal's presence and the provision of emotional
support, well-being, comfort, or companionship do not constitute work or tasks for
the purposes of this definition.”

See 28 C.F.R. §35.104.

And let’s not forget about miniature horses.

“(i)Miniature horses.
(1)Reasonable modifications. A public entity shall make reasonable modifications
in policies, practices, or procedures to permit the use of a miniature horse by an
individual with a disability if the miniature horse has been individually trained to
do work or perform tasks for the benefit of the individual with a disability.

(2)Assessment factors. In determining whether reasonable modifications in
policies, practices, or procedures can be made to allow a miniature horse into a
specific facility, a public entity shall consider -

(i) The type, size, and weight of the miniature horse and whether the facility can
accommodate these features;

(ii) Whether the handler has sufficient control of the miniature horse;

(iii) Whether the miniature horse is housebroken; and

(iv) Whether the miniature horse's presence in a specific facility compromises
legitimate safety requirements that are necessary for safe operation.”

See 28 C.F.R. §35.136(i).

 Consider the following decisions

C.C. v. Cypress School District, 56 IDELR 295 (C.D.Cal. 2011).
The court issued an injunction, ordering the school to permit the student to bring his dog to school
with him.  The dog was specially trained to calm the boy to reduce his self-stimming behaviors,
aggressive behaviors, and eloping. The court held that the dog met the definition of a “service
animal” under the ADAAA, and thus, the district was required to allow him to come to school
unless it could show that this would create a fundamental alteration of its program.  The school
was able to show that it would incur some additional expenses and have to make some changes,
but nothing that amounted to a fundamental alteration. The examples of these additional expenses,
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included having to assign an adult aide to learn how to issue commands to the dog, provide the
dog with water, and tether/untether the animal occasionally.

Grand Rapids (MI) Pub. Schs., 115 LRP 10965 (OCR 10/21/14)
A school was determined not to be able to assert that allergies of staff or students could be used to
justify a decision to ban a service dog from the school building.  The parent of a child with a peanut
allergy alleged that the school banned her child’s service dog due to concerns about students and
staff with allergies.  The OCR concluded that the school was required to accommodate both the
service dog and the needs of students and/or staff who suffered from allergies to pet dander by
assigning them to different locations within a room or facility.

West Gilbert (AZ) Charter Elem. Sch., Inc., 115 LRP 52095 (OCR 06/30/15).
This Office for Civil Rights decision involves a charter school that was faced with competing
accommodations between students and with potentially severe health consequences for one of the
students.  The mother of a child with severe allergies to pet dander filed a complaint to OCR after
the child began to experience allergic reactions when passing a service dog in the hallway that was
allowed on school to assist a student with a disability.  The school attempted to accommodate both
students by modifying their class schedules, installing air filters, and providing additional cleaning.
Unfortunately, OCR determined that these measures were not sufficient, and the school was found
to be in violation of Section 504/Title II by failing to evaluate the student with allergies and make
appropriate changes to the student’s IEP.

In support of its decision, OCR stated:

“when a person who is allergic to dog dander and a person who uses a service
animal must spend time in the same facility, they both should be accommodated by
assigning them, if possible, to different locations within the room or different rooms
in the facility.”

Student Expression and School Safety

With regard to student expression in schools, the use of technology, the internet, and social media
has brought us quite a long way from the Tinker case the U.S. Supreme Court decided back in
1969.  While that decision addressed a seemingly harmless student protest on campus that involved
a few students wearing black armbands to protest the Vietnam War, today school officials and
educators are contending with derogatory language and depictions with violence-laden threats
posted on social media sites for all to see far beyond the school grounds.  Often times the legal
analysis used focuses not so much on where the content was created but to whom was it directed.

Recall that the “Tinker Test” proclaimed that student free speech was protected unless it
“materially disrupts classwork or involves substantial disorder or invasion of the rights of others.”
School officials did not have to wait for substantial disorder to occur, but, on the other hand, they
had to have a “reasonable forecast” of trouble before suppressing student free speech. See Tinker
v. Des Moines Independent Community School District, 393 U.S. 503 (1969).
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Many of the cases that have addressed student expression since, especially those cases that involve
the school’s use of discipline to deal with threats of harm have grappled with understanding the
definition of “[material disruption of] classwork” or what it means for off-school, on-line conduct
to cause “substantial disorder or [invade] the rights of others.”

The Fifth Circuit has considered the issue of student expression as it relates to threats of harm, but
not in cases involving the use of social media. See Porter v. Ascension Parish School Board, 393
F.3d 608 (5th Cir. 2004); and Ponce v. Socorro ISD, 508 F.3d 765 (5th Cir. 2007).  In Porter, the
Court held that a student’s drawing, which depicted a violent attack on his school but was
completed at home and only seen by his mother, his brother and a friend, was due First Amendment
protection.  In fact, the drawing was only seen by anyone at the school until two years after the
sketch was made when the artist’s younger brother had come across the sketch pad, showed
drawings in it to a friend while riding the bus to school, who then found the violent depiction and
proceeded to show it to the bus driver.  The Ponce case also had to do with a student’s description
of a violent attack on his school which came to the attention of school officials.  The Fifth Circuit
upheld the school’s disciplinary action against the student and based much of the Court’s reasoning
on Justice Samuel Alito’s opinion in another case involving student expression decided by the U.S.
Supreme Court in Morse v. Frederick (the “Bong Hits 4 Jesus” case).  See Morse v. Frederick, 551
U.S. 393 (2007).  Here’s the important language from Justice Alito:

“…speech advocating a harm that is demonstrably grave and that derives from the
‘special danger’ to the physical safety of students arising from the school
environment is unprotected.

School administrators must be permitted to react quickly and decisively to address
a threat of physical violence against their students, without worrying that they will
have to face years of litigation second-guessing their judgment as to whether the
threat posed a real risk of substantial disturbance.”

 So now let’s consider some recent court decisions involving student expression and
school safety

Layshock v. Hermitage School District, 650 F.3d 205 (3rd Cir. 2011, en banc)
A 17-year old student created a parody profile of the high school principal and posted it on
MySpace.  All this was done at home, although the student did show it to another student at the
school. The site became common knowledge at the school and the student was disciplined.

The court ruled in favor of the student.  The court considered this “off campus” speech that did not
amount to a true threat or cause a material and substantial disruption of school.  Thus the school
district was liable for a violation of the student’s First Amendment rights.

J.S. v. Blue Mountain School District, 650 F.3d 915 (3rd Cir. 2011, en banc)
On her home computer a middle school student created a false internet profile of her principal on
MySpace.  The profile depicted him as a sex addict and pedophile in vulgar and offensive terms.
News of this profile quickly spread to the school where it created “a buzz.”  The principal spoke
to the parents and contacted MySpace which took the profile down.  The student was suspended
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for 10 days and the parents sued, alleging that this was free speech and that the school was
interfering with their right to raise and discipline their child.

The district court had ruled in favor of the school district, but the Circuit Court, sitting en banc,
reversed that decision by an 8-6 vote.  The court noted that the MySpace profile did not disrupt
school nor was there a reasonable forecast of a disruption.  The court held that the profile was “so
outrageous that no one could have taken it seriously, and no one did.”

In support of the decision, the Court emphasized:

We recognize that vulgar and offensive speech such as that employed in this case—
even made in jest—could damage the careers of teachers and administrators and we
conclude only that the punitive action taken by the School District violated the First
Amendment free speech rights of J.S.

Wynar v. Douglas County School District, 728 F.3d 1062 (9th Cir. 2013)
The Court starts the discussion with a useful summary of the dilemma facing school administrators
and educators:

“With the advent of the Internet and in the wake of school shootings at Columbine,
Santee, Newtown and many others, school administrators face the daunting task of
evaluating potential threats of violence and keeping their students safe without
impinging on their constitutional rights.  It is a feat like tightrope balancing, where
an error in judgment can lead to a tragic result……the challenge for school
administrators is made all the more difficult because outside of the school
environment, students are instant messaging, texting, emailing, Twittering,
Tumblring, and otherwise communicating electronically, sometimes about subjects
that threaten the safety of the school environment.  At the same time, school
officials must take care not to overreact and to take into account the creative juices
and often startling writings of the students.”

The court went on to affirm the expulsion of a student who had sent increasingly threatening instant
messages to his friends, outlining his plans for a massive school shooting.  It was relevant that the
student had access to weapons and communicated to his friends a fairly detailed plan.  The friends
were alarmed and frightened. They confided in a coach, who brought them to the principal.  After
investigation and a due process hearing, the school imposed a 90-day expulsion.  The 9th Circuit
thought the penalty was overly harsh, but affirmed its legality:

Landon’s messages, which threatened the safety of the school and its students, both
interfered with the rights of other students and made it reasonable for school
officials to forecast a substantial disruption of school activities.

Bell v. Itawamba County School Board, 2015 WL 4979135 (5th Cir. 2015).
Mr. Bell published a rap song on Facebook and YouTube.  The rap includes obscene and offensive
language.  But the offensiveness of the rap goes far beyond the vulgar language.  The rap is
defamatory to identifiable people.  It accuses two coaches of sexual misconduct with students.  It



COLLISION OF INDIVIDUAL RIGHTS IN SCHOOLS

16

comments on the size of the breasts of one of the coach’s wives in crude terms.  The student
suggests that one of the coaches will “get a pistol down your mouth/Pow.”

School officials sent the student to an alternative school and barred him from extracurricular
activities for the remainder of a nine-week grading period. Initially, a panel of the 5th Circuit that
originally ruled on the case said that the punishment was illegal, a violation of the constitution.
The school district could not produce evidence of any serious disturbance at the school, as classes
continued as usual and school operations continued without “material and substantial disruption.”

The court then issued its en banc decision on August 20, 2015.  The court ruled in favor of the
school district, concluding that the Tinker test applies to off-campus speech that is intended to
reach the school community and that threatens, harasses or intimidates teachers.  The court then
applied the Tinker test, and found that it was reasonable for school officials to forecast a substantial
disruption of school. In its decision, the Court recognized the presence of social media and “their
sweeping adoption by students presents new and evolving challenges for school administrators…”
The Court also noted the increase in school violence.  Finally, the Court also focused on the
student’s intent noting that while the student produced the rap off campus, he intentionally directed
it at the school community (the student acknowledged the rap was posted on Facebook and
YouTube for that purpose).

Putting it All Together

 Practice Tips and Lessons

Behavior management matters. Cases involving dangerous student behaviors will often resonate
beyond the perimeter of the school playground.  Parents, students, teachers, school board members
can be vocal about their concerns involving violent students.  While school officials have authority
under the law to utilize appropriate discipline, lawyers as counselors and advisors should work
with clients – whether the client is the school administrator or teacher – in helping to emphasize
the importance of effective behavior management.  No, lawyers are not expected to serve as
behavior specialists, but sometimes attorneys have a professional responsibility to counsel clients
to possibly seek additional help and guidance from other professional sources and experts.

Competing accommodations are not easily resolved by standing behind general and conclusory
assertions that one individual’s disability is more severe, or important, than another’s.  A school’s
response to address this requires an individualized assessment for each individual to understand
how to appropriately accommodate both.

Students enjoy free speech protections when they are not in school, and they retain those
protections when they are at school, subject to some recognized limitations.  The Tinker test does
apply to some off campus expression, under the right circumstances.  Consider factors that both
shed light on the student’s intent and demonstrate some material quality of disruption to school
operations.  When considering threats of harm to school employees or students, inquire and
investigate into whether the student has access to weapons and guns, consider whether law
enforcement needs to be notified, whether the student has a history of mental health concerns or
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needs to be evaluated by a mental health professional, and conduct some investigation into whether
the student has made threatening comments or engaged in substantially similar behavior in the
past.

Understand the many rights parents have under the IDEA.  But remember that schools have rights
(and duties) too.  Importantly, review policies on how to handle parent requests to visit and observe
classrooms, and how to respond to parent requests to pay for private independent evaluations at
public expenses.
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