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Board	of	Education	of	Hudson	Central	School	
District	v.	Rowley,	458	U.S.	176(1982)
• IDEA meant to open door to education
• No requirement to maximize potential
• Is the IEP reasonably calculated to confer educational benefit?
• IDEA does not guarantee any particular level of educational 

attainment
• Rowley was in general education classes
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Facts	Behind	EndrewF.		

• Parents of a 5th grade student with autism who had escalating 
behavioral problems complained that the district included 
almost identical goals in his IEPs for 2nd, 3rd, and 4th grade 
years

• The child was not participating in a general education setting 
and was not performing at grade level (unlike student in 
Rowley)

• In the 10th Circuit, the standard for FAPE had been “merely 
more than de minimus” progress 

Endrew F. by Joseph F. v. Douglas County Sch. Dist. RE-1,
69 IDELR 174 (U.S. 2017)
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EndrewF.	Ruling

• School must offer an IEP that is “reasonably calculated to 
enable a child to make progress appropriate in light of the 
child’s unique circumstances”

• IDEA does not require an optimal or ideal education, or one 
that maximizes potential, but “barely more than de minimis” is 
too low compared to grade-to-grade advancement required for 
mainstreamed SPED students

• Court rejected parents’ proposed standard of “educational 
opportunities equal to those afforded to nondisabled 
individuals”

• IDEA cannot, and does not, promise any particular educational 
outcome
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EndrewF.	Ruling

• The IEP must be geared toward progress
• Program must be appropriately ambitious
• “In light of child’s circumstances” = individualized program
• Court in Endrew F. did not overturn its Rowley decision

• Described the Rowley standard as applied to a student not 
progressing through general education classes

• Courts may not substitute their notions of sound educational 
policy for those of school authorities
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Michael	F.	v.	Cypress	Fairbanks	ISD,	26	IDELR	
303	(5th Cir.	1997)
Prior to Endrew F, the 5th Circuit applied the four factors in 
Michael F. to determine if an IEP provided FAPE:
• Is the IEP individualized based on current assessment and 

performance information

• Is it  carried out in a coordinated and collaborative manner by 
key stakeholders

• Is it in the least restrictive environment
• Does it result in academic and non-academic benefit
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5th Circuit	Court	Opinion	Since	EndrewF.	
• C.G. v. Waller Ind. Sch. Dist., 117 LRP 24920 (5th Cir. 2017)
• District Court decided case before Endrew F. 
• In its analysis, 5th Circuit noted the district court explicitly stated 

that “[t]he educational benefit ... ‘cannot be a mere modicum or de 
minimis; rather, an IEP must be likely to produce progress, not 
regression or trivial educational advancement.’ ” 

• In its analysis, the district court focused on the four factors from 
Michael F. (Michael F. v. Cypress-Fairbanks Ind. Sch. Dist., 26 
IDELR 303 (5th Cir. 1997))

• Although the district court did not articulate the standard set forth 
in Endrew F. verbatim, the 5th Circuit found its analysis left no 
doubt that the court was convinced that the IEP was “appropriately 
ambitious in light of [her] circumstances.”

• Thus, Court found lower court’s analysis “fully consistent” with 
Endrew F.
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Texas	Hearing	Officer	Decisions	Continue	to	
Apply	the	Michael	F.Four	Factor	Test
• Student v. Northeast ISD, Dkt. No. 001-SE-0916
• Student v. Riesel ISD, Dkt. No. 092-SE-1216
• Student v. Copperas Cove, Dkt. No. 101-SE-0117
• Student v. Killeen ISD, Dkt. No. 286-SE-0616
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What	We	Can	Learn	from	EndrewF.	

• Endrew F. emphasizes that schools must have cogent and 
responsive explanations for their educational decision-making
• Focus on developing quality Prior Written Notices (PWNs) 

and documenting logical reasoning of IEP team decisions
• Document any circumstances that may work to limit a 

student’s progress
• School staff must use evaluations, student data, and 

information and input from colleagues and    
parents/guardians—combined with their experience and 
professional judgment—to develop educational programs that 
the team reasonably believes will allow students to make 
progress based on their abilities and needs. 
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What	We	Can	Learn	from	EndrewF.	

• Use your computerized programs to INDIVIDUALIZE AND 
UPDATE your IEPs and PWNs.

• Provide staff with the time and training necessary to develop 
individualized, up to date and meaningful IEPs.

• Staff must be able to articulate why the data leads to the IEP 
that is proposed.

• Identify your difficult cases and plan early.
• Strive toward consensus – don’t table meetings. Make a plan 

and schedule another meeting. In the meantime, finalize an IEP 
with recommendations for follow up on issues that may be 
resolved. 
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What	We	Can	Learn	from	EndrewF.	

• The IEP must be designed to assist the student in making 
progress. Begin with an accurate baseline.

• Present levels data needs to be current and accurate when 
writing an IEP so that it is clear where the student is starting.

• Present levels data should align with goals in the previous IEP 
so that it is clear to the team which goals have been met and 
which goals have lacked success.

• Goals must be measurable with a clearly delineated outcome 
within a specific timeframe.

• Beware goals that occur over and over.  
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What	We	Can	Learn	from	EndrewF.	

• Continue to apply the four Michael F. factors.
• Be particularly vigilant that the IEP will enable the student to 

make academic and non-academic gains appropriate in light of 
the child’s circumstances.

• Remember you are making prospective decisions.  
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Some quick reminders...

l All IDEA-eligible students are eligible under Section 
504/ADA as well. Letter to Mentink, 19 IDELR 1127 
(OCR 1993).

l Some IDEA students want more than the ARDC will 
provide. Pollack v. Regional Sch. Unit 75, 63 IDELR 
72 (D. Me. 2014).

l 504/ADA is being utilized strategically  in litigation 
by IDEA students rather than IDEA
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ADA and Section 504 rights exercised by 
parents of IDEA students.

– The question: When services or devices 
can be added outside of the IEP 
process, how can the IEP team protect 
FAPE?

– Exhaustion of administrative remedies 
helps
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IDEA, 504/ADA and Exhaustion

“Nothing in this chapter shall be 

construed to restrict or limit the rights, 

procedures, and remedies available 

under the Constitution, the Americans 

with Disabilities Act of 1990, title V of the 

Rehabilitation Act of 1973, or other 

Federal laws protecting the rights of 

children with disabilities …” 20 U.S.C. 

�1415(l).4



IDEA, 504/ADA and Exhaustion

“… except that before the filing of a civil 
action under such laws seeking relief 
that is also available under this 
subchapter, the procedures under 
subsections (f) and (g) shall be 
exhausted to the same extent as would 
be required had the action been 
brought under this subchapter.” 20 
U.S.C. �1415(l).5



E.F. v. Napoleon Community Schools 

– E.F. is 8 years old and IDEA-eligible and was 
born with spastic quadriplegic cerebral palsy, 
requiring physical assistance in daily activities. 

– Pediatrician prescribed for a service animal.

– "Wonder" is a Goldendoodle, trained to retrieve 
dropped items, help her balance when using a 
walker, open/close doors, turn on/off lights, 
transfer to and from toilet, etc.6



E.F. v. Napoleon Community Schools 

l Per the Parents, Wonder also “enables 
EF to develop independence and 
confidence and helps her bridge social 
barriers.” 

l NOTE: Doesn’t that sound like 
something an IEP would do …
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E.F. v. Napoleon Community Schools 

l After school refuses to allow Wonder to return 
following a successful trial run...

– Parents sue alleging violations of Section 504, 
the ADA, and a Michigan civil rights law 
protecting persons with disabilities. They seek a 
declaratory judgment, monetary damages, and 
attorney's fees.

– Defendants argue that the parents failed to 
exhaust their IDEA administrative remedies.8



E.F. v. Napoleon Community Schools 

l District Court: Even though parents did not 
allege a violation of IDEA FAPE, that’s what 
this is!

– The court: “Despite the light in which 
Plaintiffs cast their position, the Court fails to 
see how Wonder’s presence would not — at 
least partially — implicate issues relating to 
E.F.’s IEP.”
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E.F. v. Napoleon Community Schools 
How is the IEP implicated?

It appears conceivable that E.F.’s IEP would 
undergo some modification, for example:

-To accommodate the concerns of allergic 
students and teachers.

–To diminish the distractions Wonder’s 
presence would engender.

–Wonder accompanying E.F. to recess, 
lunch, the computer lab, and the library would 
likewise require changes to the IEP.10



E.F. v. Napoleon Community Schools 
How is the IEP implicated?

l IEP would need to include plans for handling 
Wonder on the playground or in the lunchroom.

l Defendants would also have to develop a plan 
for Wonder’s care, including supervision, 
feeding, and toileting 

l “All of these things undoubtedly implicate 
EF’s IEP and would be best dealt with 
through the administrative process.”11



E.F. v. Napoleon Community Schools 
Motion to Dismiss Granted, upheld on appeal

l The District Court’s dismissed on failure to 
exhaust IDEA administrative remedies. 

l On appeal, the 6th Circuit looked at the 
parents’ allegations as subtle attacks on the 
IEP and its ability to provide FAPE. 
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E.F. v. Napoleon Community Schools 
6th Circuit on Appeal

l The court’s thinking:  If the parents believe that 
a service animal is required by the student to 
benefit from education, aren’t they implicitly 
saying that the IEP is inappropriate (IDEA 
FAPE has been denied)?

l Consider these statements from the 6th Circuit:

13



E.F. v. Napoleon Community Schools 
6th Circuit on Appeal

l Aren’t we dealing with the same questions we’d 
ask if FAPE were at issue? 

– “In particular, [Parents] allege explicitly that 
the school hindered E.F. from learning how to 
work independently with Wonder, and 
implicitly that Wonder’s absence hurt her 
sense of independence and social confidence 
at school.” 
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E.F. v. Napoleon Community Schools 
6th Circuit on Appeal: Doesn’t IDEA address social 
development and independence?

l “The primary harms of not permitting 
Wonder to attend school with E.F. —
inhibiting the development of E.F.’s 
bond with the dog and, perhaps, hurting 
her confidence and social experience at 
school — fall under the scope of factors 
considered under IDEA procedures.” 
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E.F. v. Napoleon Community Schools 
6th Circuit on Appeal: Doesn’t IDEA address social 
development and independence?

l “Developing a bond with Wonder that 
allows E.F. to function more 
independently outside the classroom is 
an educational goal, just as learning to 
read braille or learning to operate an 
automated wheelchair would be.” 
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E.F. v. Napoleon Community Schools 
6th Circuit on Appeal: Doesn’t IDEA address social 
development and independence?

l “Thus developing a working relationship 
with a service dog should have been one 
of the ‘educational needs that result from 
the child’s disability’ used to set goals in 
E.F.’s IEP.”  � 1414(d)(1)(A)(i)(II). 

l Dismissal on exhaustion grounds upheld.
17



E.F. v. Napoleon Community Schools 
Supreme Court: 

Exhaustion & Relief Available under the IDEA

l The focus is exhaustion of administrative 

remedies. So wasn’t the relief available under 

IDEA? 

l “Under E.F.’s existing IEP, a human aide 

provided E.F. with one-on-one support 

throughout the day; that two-legged assistance, 

the school officials thought, rendered Wonder 

superfluous.”
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E.F. v. Napoleon Community Schools 
Supreme Court: Just because IDEA student wants relief, 
does not mean its about FAPE

l“The IDEA’s administrative procedures test 
whether a school has met that obligation—and so 
center on the Act’s FAPE requirement. As noted 
earlier, any decision by a hearing officer on a request 
for substantive relief ‘shall’ be based on a 
determination of whether the child received a free 
appropriate public education…. For that reason, �
1415(l)’s exhaustion rule hinges on whether a 
lawsuit seeks relief for the denial of a free 
appropriate public education.”

19



E.F. v. Napoleon Community Schools 
Supreme Court

l Supreme Court: Look to the gravamen rather
than the actual language of the complaint.

l Note that the Supreme Court changes the 
notion of the exhaustion rule (is the desired 
relief available under IDEA?) to a different 
question, is Plaintiff challenging FAPE?

l So how does one get to the gravamen of a
complaint?
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E.F. v. Napoleon Community Schools 
Supreme Court

l “One clue can come from asking a pair of 
hypothetical questions. 
– First, could the plaintiff have brought essentially 

the same claim if the alleged conduct had 
occurred at a public facility that was not a 
school— say, a public theater or library? 

– And second, could an adult at the school— say, 
an employee or visitor— have pressed essentially 
the same grievance?” 

l IF yes, then the gravamen is not FAPE.
21



E.F. v. Napoleon Community Schools 
Supreme Court

l The Court applies the test to two examples.
– A wheelchair-bound child sues his school for 

discrimination under Title II (again, without 
mentioning the denial of a FAPE) because 
the building lacks access ramps. 

– A student with a learning disability sues his 
school under Title II for failing to provide 
remedial tutoring in mathematics. 
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E.F. v. Napoleon Community Schools 
Supreme Court

l Court reverses and remands to the Court of
Appeals for review pursuant to the new test.

l Some questions:
– IDEA is all about FAPE, but the document that 

drives the FAPE is required by IDEA to include 
items beyond FAPE (including nondiscrimination). 
Isn’t that overlap a problem?
l Why was there no focus on the relief that IDEA could 

provide?  Why focus on the focus of the IDEA instead? Is 
that what Congress wanted?
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E.F. v. Napoleon Community Schools 
Supreme Court

l Some questions:

– What happens when the gravamen is 
nondiscrimination (equal access), but the relief 
requested conflicts with the existing IEP? Even 
the majority recognizes that the dog and the aide 
are doing some of the same things. 

– Doesn’t this ruling allow parents to choose under 
the ADA methodology to be used under IDEA?
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What to Do?  

l Consider this basic framework with school attorney:

l 1. For the IDEA-eligible student, requests for 
services, devices, or notice of use of a service 
animal should go to through the ARDC first. 

l 2. The ARDC should determine:
– a. Is it necessary for IDEA FAPE? If so, the 

ARDC adds it to the IEP and provides it.
25



What to Do?  

b. If not necessary for IDEA FAPE, is it required 
under Section 504 or Title II? 
– (1) If required under Section 504 or Title II and 

the request does not negatively impact IDEA 
FAPE, provide the appropriate 
accommodation and make changes to policy, 
practice, and procedure to make the request 
possible. Talk your school attorney about 
documenting the school’s response.
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What to Do?  

l b. If not necessary for IDEA FAPE, is it 
required under Section 504 or Title II? 
– (2) If required under Section 504 or Title II, 

what does the school do if the request 
negatively impacts IDEA FAPE? 
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